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Cfne Honorable Roszel C. Thonson.
Chief Judge
United States Dir., trict Court
District of Maryland
502 Post Office. Building
3altimoro, 'Maryland 21202

Re: Eeine v. Raus, C.i No. 15,952

Dear Judg: Thomsen:

, Enclosed is the Plaintiff's Eemorandum Brief'in
Opposition to Defendant's Motion for E=mary Judcmant.•
A copv has been also.sent to the Clerk of the Court.

flbecar::a necessary because of the conflict
schedules between 2 :z. Raskauskas and myself to 4;ecuest
an extens:.on of tinie'to July 5th.1
agreed, Lt.:I.:tinting however that h.faere would brra
correstonci_ng deferral of the defendant's resPonse.

•
The press of personal business recuirod an e.cter.-

on of :_wo -dditional days. However, atte=ts to reach

L.
• were not successful, it was understood

Fer that	
how-

was out of the city for the entire week.

In view of .vour scheduled-absence and the cushion
of time existing between the scheduled time for the
defendtct's response and the tentative hearin g date, -we
hope	 feel that this delay will not inconvenience the
Court.

Reseetfullv,

Robert J./Sanford
RJS/fhr
3nolo.sure/mentioned

-
DECLASSIFIED AND RELEASED BY

CENTRAL INTELLIGENCE AGENCY

SOURCESMRLHODSIXEMPTION3B22

NAZI WAR cRimEsoi SCLOSURE ACT
'DAJE 2003	 2008
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FOR TEE DISTR5CT OF Y...t.RULAND

j
11	 •

22E:X =NS,

Plaintiff,.
0

v.	 )	 Civil Action No. 15,952

JURI RAUS,

Defendant.	 )
ii

MEMORANDUM BRIEF OF PLAINTIFF
IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMM:=RY JUEGYrNT

..fn compliance with the direction of the Court at the contin-

end 'nearing on May 13, 1956, on the defendant's Motion for Summary

M Judgment, comes now the plaintiff, Eerik Heine, by his counsel,

Ernest C. Raskauskas and Robert J. Stanford, and submits this

I outline of his principal points in .opposition to the .defendant's

pending Motion for Summary Judgment.

I. Plaintiff Urces Pendina Motion Resnectinc Amended Answer.

Plaintiff's Motion to Strike Motion to Amend Answer redesig-

nated bv the Court as a Motion to Strike Order Amending Answer is

still pending and plaintiff urges the Court to rule on said Notion

prior to its consideration of defendant's Motion for Summary Judg-

ment, and in accordance with the Court's statement at the hearing

of April 14, 1966. 1/
_

:n defendant's Motion to Amend Answer, he attemnts to justify

a delay of more than one year in pleading the affirmative and

annihilating defense of absolute privilege on the "reasons clearly

beyond the control of the defendant, as detailed in the testimony

—12/
of	 when in fact said .

M

FORD. SSEENS & it

RASKAUSKAS	 . 1,./ Transcri pt of P roceedings, April 14, 1966, *o 5.
. A-rrcm:EYS AT 'GAO:

i	
T,A-1•7.4 STATG7. H• W •	 ,. '/ Memorandum of	 and Authorities in Supnort of Motion to

;	 WASHINGTON. I. Z. SCGCA ii
	__	 Amend Answer.
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h witness was unable to state why the Central :ntelligence Agency
ii

., h reverse: its position and permitted the tard y assertion of the

. - defense other than for reasons of expediency 	 and further, said

Iwitness could neither explicitly state that because of the secrecy
i

!• law was the defendant forbidden to assert the defense of absolute

i/
1 - immunity,	 nor would the witness disclose who directed or forbid

him to assert the defense of absolute privilege.V The Court is

:Furnished no information as to the capacity, authority, or rank

of the parson purportedly forbidding the defense of absolute

privilege except that in a question propounded byL

Jan inference can be drawn that at least a discussion

was had with an attorney concerning the cuestion of raising the

1
1 defense of absolute privilege. a/ In contradistinction to the

! vague, ambiguous and pretended .reasons for the allowance of an

amended answer, plaintiff - has asserted and meticulously detaild

in his opposition to said Notion, snecifically and conclusively

the grounds for the denial of such a motion under existing Federal

Case Law, of undue delay, bad faith dilatory motive on the part 

of the movant, and undue prejudice to the -plaintiff by virtue of 

the allowance of the amendment, which plaintiff hereby urges upon

the Court without restatement, and states that defendant has

asserted no impressive reasons upon the Court on which it may

exercise its discretion, and plaintiff recuests that the Court

••••••

=1/ Transcri pt of Proceedings, n. 73,1
Esquire, "I co not know the pclic,reason or other reason
that the Agency decided to chance its stand."

„Transnrnt of ?roceedin ' P..73, Testimon y ofi
1]

ell, I presume so, tt,s. The law
.Amr.as pointed out."

.15] Transcri pt of Proceedings, Testimon y ofl
FOR.t. SKEENSDo. 70-71, °FranKlv, -- would tninKT4

RASKAUSKAS . 	 tot."	 •
AflORNEYS AT LAW •

• "c."7,,crN-W• 1 .1/. Transcript of Proceedings, : .:arch 11,-1966, p. 69..
• viA:MING7OW.203“
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en its cons:LdLection of the testimony of

as it suggested it would at the conclusion of

I th' hearing of March 11, 1966.2/

II. There Exist Numerous Genuine issues of Material Fact.

II	 ' A. In his first apposition to the defendant's Motion
h
for Summary Judgment, the plaintiff set forth in columnar fashion

I
i l the numerous controversies, contradictions and'conflicts as set

forth in the complaint, the answer, and all of the affidavits

filed herein on behalf of the plaintiff and the defendant in

various stages of the litigation as well as those filed w i th the

mot; c:. of the defendant and the o pnosition of the plaintiff.

These contradictions are still present and are so mate-

1
rial that they alone prevent consideration of the issue of govern

J

mental immunity which constitutes the totality of the defendat's

• Motion for Summary Judgment. There is a mutual exclusion palpabl 1

evident in the juxta position 62 the material averments. Most

• pointed is the comparison of the Second and Ninth Defenses in the

Amended Answer.

In the Second Defense, the last sentence of the final

paragraph, section 1, the . defendant denies making statements attr i

-buted to him, as specified in those paragraphs. (i.e., paragraphs 6

and 7).

FORD. SICIZNS
RASI<AUS.CAS

ATTORNEYS AT LAW
;10 . 17TR :NIAZT. N.

vi.A:R•NCTAN.

:c.4.42TA

In his Ninth Defense heNistates that on those occasions

specified in paragraphs 5, 6, and 7, of the complaint, when he

spoke concerning the plaintiff, he was acting within the scone of

his employment. Thus to deny having-made the allegations but to

arrogate course-of-employment privilege is a meta physical impos-

sibility.

2/ T ranscri pt of Proceedings, ',larch 11, 1966, pp. 74-75.
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.	 cuher averments of the defend-;

! !ZILtora
0	 5.:012:: Of the.	 •

! graam
Agency's functions. The defendant contends that Title 50, g101!

(d)( 3 ), permitted Rel.:L T action under the power of the final claus 411-da

."And. provided further, That the Director of Central Intelligence

il 

shall be responsible for protecting intelligence sources and

methods from unauthorized disclosure."
!I

However, the plaintiff contends that the same statute

and paragraph g 40.3(c:)(a) contains a stricture and specific pro-

hibition against the Agency: "provided, That the Agency shall havei

no police, subpoena, law-enforcement powers, or internal-security

functions." The ne assitv for the resolution of this issue will

defeat the :lotion for Summary Judgment. •

III. Affidavits.And Testimony Do Not Present Admissible
Evidence.

There is a gross insufficiency in the affidavits su pporting .

the defendant's motion and in the testimony elicited in the deposi-

tion of Juni RauJ. In Spraaue v. 'foot, (CC?. 8th, 1945) 150 E.2d

795, 800, the Court said:

"When affidavits are offered in su pport of a
motion for summary judgment, they most•present
admissible evidence.4

The primary rule ! for admission of evidence in any Court in

this land is the requirement that it he subject to cross-

examination. However, all of the affidavits, reiterations and

restatements; are replete with multiole assertions of full dis-

closure and a declaration of an inability to disclose more. This

was .sealed witn	 bv the claim. of Governmental privilege

entered by Admiral William Reborn, then Director of the Central

ant, thero e:aists a factua.

EA
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FirijC7:1

44,,644*.:A
rt:c4,9' Do'
n tt";
fate4,1,,tril

Orga

•

!i
FORD. SKEENS a it

R%-.E.XALLSKAS
A7,0 0 N , YS AT LAW . 11

d

Intelligence Agenc y . ...Under footnote 2 of the original memorandum.

in supPort of inc defendant's motion, there was auoted from.
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I 50 USCA	 403(g) that the Agency is exempted from the proys4ons

E of any law "which require the publication or the disclosure of

• the organization's function, aims, official titles, salaries or

numbers of personnel employed by the agency."

In adherence to this policy, and in accordance with the oft-
-

repeated and oft-modified position of-the defendant, we must pre-

sume that 'h u l l disclosure has been made. As held in Se::ton v.
•

Amercan News Comnanv, mc, 1955, 133, , P. Supp. 591 "where evi-

dence is taken in support of motion for su---ry judgment, it is

the duty of counsel for b.oth parties to fully disclose all evi-

dence bearing on the issues raised by the motion..." If the

affidavits and Rats' deposition are the full and complete dis-

closure, it is readily apparent that the evidence which the

defendant asks the Court to acce pt cannot stand.

if, in attempting to prove at trial that he was in fact an

employee, Jur:. Raus, under direction, confines his statements to

the fact that he received money directly or indirect ly from the

Central Intelligence Agency and refuses any other inquiry on crosi-.

examination which would bring a clarification of a vague general-

ity which sheds no light u pon the issue oE employment, that

testimony would be summarily stricken. We must conclude that the

refusal to submit to cross L-examination on deposition exemplifies

the course at trial. Since it is the intent of Rule 56 that the

result of a Summary Judgment hearing be-the Same as would be

achieved at trial, it follows that the defendants motion must.

fail.

IV. Insufficiency of Facts Presented.

There exists a gross insufficiency in the affidavits of

Richard Helms and the testimon y 0: Jun Raus insofar as they

purport to set forth incontrovertible - facts showing that the
WASHINCTGN.D.C.2.0.70..;

2:4.4272
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defendant was an employee of the Central intelligence Agency,

.:. he had a scope of employment, and that in the course and

scope of . that employment he launched his slanderous attack upon

I
the plaintiff.

Nothing sets forth with decisiveness and clarity the eleMents

1 of fact upon which the Court can make a determination of the vital

1 central issue upon which the motion depends. The record on the

issue of employment is still such that reasonable men may widely

Idiffer since the evidence is conflicting, of uncertain weight, in

part incompetent and susceptilsle of various interpretations.

Therefore only by a trial can the Court.ascertain truth of the

pertinent facts and Move to decide such cuestions of substantive

law. as those facts present. It such a situation the entry of

summary judgment is not the proper method .1.7arican Security

Corr:cam/v. Hamilton Glass Co:tr .-any, 254 P.2d 639:392.

The af fidavits of Richard Hel7s . contain declarations that no

further information can be given concerning the employment of Curl

Raus and were accompanied bv memoranda of Counsel dec l arThg that

each affidavit was the final word possible on the subject under

the demands of national . security . However nothing in the affidavits

or the interrogation of Curl Rats at the Y.ime of - his deposition in

open court issufficient to show that tb. defendant was in fact an

em‘olovee with the Central intelligence A'.getcy, that as a'recular;

emoloyee with known and prescribed duties he had a scope of employ-

ment. No eVidence is presented to show that he was more than an

independent contractor not dissimilar to the private detectives

who undertook the assignment to travel throughout the United

States and Canada in order to gather information about the plainr-

tiff. The absolute privilege of Earr v. •atte0, 360 U.S. 564, 571

which sets forth the ohilosothv of Grecoire v. E i dd l e, 177 P.26

579, 531 (2d Cir. 1919) . , applies only to actual government officers
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not to co-operators, vo l unteers, informore or other links with a

perticular community or culture 	 L.:e used or "employed (as

defendant sctzzr.ticflly urg,os) for a perticulz.z- purpose but who

possess no scope of duties which demands freedom of action, dis-

cretion or choice. If the defendant as a volunteer or an inde-

pendent contractor agreed to utter slanderous comments about the

plaintiff, to the use of the CIA, he did so at his own risk, but

the privilege does not exist for someone who is doing his work

outside of a scope or course of employment.

!I	
. V. AbsolUtc Immunity Does Not Attach To All Government
2mplovees 

If i t could be clearly shown that the defendant Raus was a

subordinate employee and that his sole duty was the issuance of

a totally untrue vilification (and it is staunchly averred by the

p laintiff that such has not been Shown by the defendant) he would

still. not enjoy the governmental inesnitv as contem plated by Be--

1

d discretion ha has no freedoM. If he has no freedom or su,,e of

d	 there is no necessity for the fTanInity as contem-
n

plated by the Supreme. Court decisions, or the deon o r Learns:

Hand as set forth in Greacire Biddle.. Absolute immunity is no

enjoyed by all government employees but only officers or officials

n 
with discretiona l choice.

In quoting the Barr v. :`:atteo, 160 U.S. at 572, 573, the

courts said:

"The privilege is not a badge or a monument of
exalted office, but an exUression of a policy
designed to aid in the effective functioning
of government * * * it is not the title of his
office but the duties with ,:.hich the particular
officer sount to be made to res pond in damages
is entrusted. The relation of the act complained
of to "matters commi ted bv law to his control or
supervision," * * * must provide the guide in
delineating the sco pe of the rule which cloaks
the official acts of the executive officers with
immunity from civil defamation suits."
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This clearly shows that the doctrine of absolute privileze

ri to speak or write in a defamatory manner of any person %i n h wes

11 recognized to reside in federal officers of Cabinet rank 'gas not

11 by either the Barr or  oward cases extended to government employees
,
h
1 of an y ran:: or of .7nv canna,. -.on but to • -_-_, L..s of lower rank

Ln the executive hierarchy ."	 The defendant by his own claim,

was •govern...,..nt employee of subordinate rank and not an officer

the executive hierarchy. The affidavits and the statements 'n

deposition and the claims by. Counsel all place d)fendent Raus out-

side the contemplation of the ofc 7cucted Supreme Court decisiens

which form, the basis of the Xotion for Summary Judgment.

VI. The Statements by Juni Rails Were Actions Beyond the
Statutory Power of the Central intelligence Agency
and Beyond the Claimed Instructions to the Defendant.

Throughout the pleading, defendant has repeatedly quoted

with self interest that the Director of Central intelligenc..: is

direeted to protect intelligence sources and methods. However,

this is a conveniently truncated repeatedly by the provisions of

the quoted statute:53 USCA 2 103(d)(3) and 30 USCA	 =,03(g) state

that the Director is directed to protect "intellicence sources

II and methods from unauthorized disclosure." The clear intent of tAe

1 word "disclose" is to protect information for knovc: sources of

information within the knowledge of the central.Tntelligence

Agency from revelation to others outside of the Central intelli-

coney Agencv as the intelligence gathering, organization for the

United States Government... claim of protection of sources does

not extend to a s peculative area :?hen the slanderous utterances
d'

111
 are made to potential Possessors of information and not intelli-

gence,scerces who could be notified directl y by their contact and
FORD. SKEENE..
RASKAUSXAL d no doubt have been in accordance with acce pted intelligence pro-

W:7OR:::YSATAW

" cecures. To C1SC.:.G:,c	 ..ro- orc p..e
WAIN:N.:TON. D. C. 40O0‘

--	
i

”C•417:.	
M I ron Curtain to none other than Central Intelligence AHencv or
1:	 !

1

,



FORD. S K ESNS a
RASKAUSKAL

! I
ii

known and approved person:— The slanderc of the defendant did

not therefore attempt or accomplish the protection of foreign

intelligence source; frac, disclosure, but served merely to 'poison

the reputation 'of the plaintiff, a heretofore widely recogni

anti-communist hero.

Further Central Intelligence Agency Reg- 1, " i on T:71 10-20,

effective 29 August 1952, submitted by the defendant states in

paragraph .20 Protection and Disclosure of Information, in para-

graph b, indicates that the information to be protected is that

information within the ,1%cancy or other intellicence co=bnents.

Nothing in the supplementary mamorandum on the author i ty, of

the Central Intelligence Agency gives any further authority than

has been quoted to date. The defendant has the affirMative burde

to establish statutory authorit y before he can claim official

immunity and in Marvind this must be done by a prepondarnnce of

the evidence.

Therefore until the defendant makes such a •howing, the

defense of absolute Privilege and summary judgment are not aYail-

able to him.

There exists a factual issue 	  ng the statutory

authority as detailed under Section . II.

In the 'affidavit of August Kuklane heretofore filed Ity plain-

tiff, said deponent - states that the defendant claimed the FBI as

the source of his slanderous statements . Defendant, by inference

from the testimony in his deposition of April . 26, 1966, p. 66,

eidmitted the attribution and further directl y admitted that the.

FL: in fact . did not furnish. h:1:71 an y' information that plaintiff

a KGB agent, p. 67. Accordingl y , such e deliberate, .mzlicieu.r.',

tted slanderous untruth cannot . be statutorily ]ustifiedi as

protection as an intelligence source. The tortuous action of

the defendant was not in protection of any "intelligence source !W.:.CH;NCTON.

-.272
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• h from unauthorized disclosure" hut - rather was a direct, overt,

Iwrongful act against an indiVidtal without refezence . or relation

to any intelligence source in need of nrotection.

Furthermore, such remer'es according to the affidavit of

• Aucust Xulclane wcro iflmarl:cd contrc.st to the instructionS sup-

0 posedly given to a suhordinate employee who had, according to the

I defendant, no discretion .—S/

118Vaggras
Pk-

Clan 11

1 
• VII. Premature Presumption of The Existence of A Federal

4.1 ; "10%. Ciuestion. 

It is premature to determine whether a privilege exists for

.
statements communicated in the course of employment under State

court rulings or whether this is a Federal ce t:stion, until there

agga: i is a showing of facts beyond dispute that the defendant was acting

MENA
, MMEa.M

seszo°

within the scope of his employment for the Central Intelligence

Agency. This once again illustrates that the defendant is prema-

ture in his motion and presumptuous in his claim.

• Etzawn20

Rag

CITEZ

FORD. SCNS

VIII. The Refusal To Permit Discover y By The Defendant
Eyamats The Plaintiff From Resto•dinc to Motion. 

Rule 56(f) provides that-when a tarty opposing the motion .

cannot for reasons stated present by affidavit facts es:,ential

to justify his opnosition, the Court may refuse the application

for judgment. This is most nointl y true in the instance where the

movement for summary judgmant is in possession of the very facts

necessary to permit the opoonant to properly oboose the motion.

Defendant Juni Raus is in cossession of all of the facts relating

to his connection, comp ensation, duties, assignment, scope of

employment and responsibility . He refuses to disclose an y of theni

in resnonse to the interrogatories nronounded to him in . written

..e_a_a.a_u... o_ ..,.e fe-__e.icen,.. a-..a,_es

	

177ORNEYS .V7 :_;::: i ll	 C	o	 Rees was em7.1oveä on those occasions s pecified in narag raths i
5, 5 and V of the complaint to carry out a snacific assien-

	

--	
:
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:cant." Further, "Rats was act 	 as a subordinate government
ii iemployee la e..e ,....-cna_ue ,_ c_ce..-._	 ,	 .	

;
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form or by examination by deposition held in open court.

The interposition of the go yornmentel privilege not to dis-

close information or— a security nature i s an indepondent, non-
.

. partisan rule of law which favors neither side. Since secrecy

prevents full disclosure and prevents sub;ection of defendant

Rats to cross-examination, the said defendant cannot prove by a

preponderance of the evidence that he is within the score of

employment of the Central Intelligence Agenc y . The failure to

disclose therefore must inure to the detriment of the defendant

and not to the plaintiff who seeks information from the defendant.

As stated in Moore's Federal Practice, section 56.24 with regard

to Rule 55(f), FRCP,

"If however, the Court is of the opinion that
since the knowledge is in the possession or
control of the moving tarty, who is, of course,
an interested party , and that the ontosing
oarty may be able to establish his claim or
defense if afforded the ottortunity to cross-
examine the moving party in Court, or for some
other reason the case needs the full develop-
ment of a trial, the Court may deny the motion
for summary judgment."

IX. The Formal Claim of Privilege Lodged 3,7 The CIA
Estots It And The Defendant Prom Any Subseguent
Proffe r Of Pri vil eged Pacts. 

On April 28, 1 965, the CIA, in writin g , over-the signature

income of defendant as retorted on

return for 1954, and whether he wee

7'21 concerning Eerik Heine, 8etosit

of its then Director, Admiral W. filed a formal Claim,

bv the Court to the extend

ascertaining the gross

defendant's federal income tax

contacted or he contacted the

on of Jun Rous, n. 59, P. 75.

of Privilege. This action was accetted

that the plaintiff was precluded from even

Therefore, the in camera affidavit of Lawrence R. Houston,

and the annexed and admittedly secret ta pers ., amount to a reoudia-

oncytna General Counsel of the :=,:ncv of previous Cie m of

Privilege by the Director of the Agenc y . This is a c l - re c
Zr.C•427:.
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e:ceme l e of judicial este/ens:1, and under Maryland Law, defendant

is estopped to proffer . inconsistently the evidentiary materials

submittef :oy Mr. Xouston in an attcm:pt to shcq:e up and salvage

the arguments Of defendant in his Y.cmorandum Concerning the

Authority of the Central Intel .ligence Agency. M.L.E. Estopeal

Accordingly, it is noi- necessary for counsel for plaintiff .

to review or study the affidavit and exhibit filed in support of

defendant's Memorandum Concerning the Authority of the Cent-al

Intelligence Agency, since the same cannot be considered by the

Court.

X Plaintiff's Counsel Cannot Review the Secret Filings
Proffered by Defendant Concomitant With the Discharge

• of The i r Ethical Cblications'To Their Client. 

Assuming wither': admitting, that the secret . papers filed by

Mr.. Houston were not susceptible of estoppel, nevertheless, plain-

tiff's counsel could not in good conscience and in accordance

with the Canons of Professional Ethics of the :=.merican Bar Associi

ation review said secret papers. Sect i on 15 of said Canons, among

other matters, directs that "In the judicial forum the client is

entitled to the benefit of any and every remedy and defense that

is authorized by the law of the land, and he mt ./ expect his lawyer

to assert every such remed y Or defense." :na courtroOm climate

where the suenosedly impartial
	 ,.atives of the government,

purportedly there only to protect state secrets interpose objec-

tions,es to materiality , Transcript of Proceedings, Anril 28, 1965,

p. 62, second objection of Mr.. Mpronev i counsel will not and cannot

FGPD. SKSENS
RASKAUSKAS

1 circumscribe the prosecution of his pros pective arguments and
•

remedies on behalf of his client, under the Damocicen sword that

some argument or some	 is 	 	 or prohibited because

I!

;1.



Ernest C. Raskausxes.
1418 Rev Road
Hyattsville, Maryland
Area Code 202 296-4272

z/Y

BEST V ILA Lk CO'
11 it would disclose some "method or technicue" of intelligence or

perhaps reveal some secret in the "nether world" of international

, conspiracy, Defendant's Motion for St=ary L'udg:rant, p. 5.

In addition, the condition of secrecy imposed upon counsel,

precluding consultation and conference , with their client concern-

ing said proffered materials, is patently divisive and violative

of the undivided fidelity which must exist between counsel and

iclient, and is contrary to the adverse' and conflicting interest

' rule contained in Section Six of the Canons.

For the foregoing reasons, plaintiff restectfully moves the

Court to deny daf 	 	 Motion fOr S ;am.r.a .ry Judgment.

Robert L.7.77aanford
10401 G-OsYenor Place
Rockville, Maryland.
Area Code 202 296-3870'

Attorneys for Plaintiff

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing MEXORANDU24 ERIEF OF
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